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How to challenge  
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need to ask
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Pension scheme trustees are expected to make decisions on 
a wide range of topics. These topics are often highly 
technical, and few trustees have an in-depth understanding 
of them all. 
When faced with recommendations from your advisers, 
how can you make the best choices? The answer lies in 
challenging the decisions you are being asked to make.
Imagine you need to make a decision on your scheme’s 
direction. Your advisor has briefed you on the options. You 
do not need more technical details – you probably have 
those in abundance. You need the information that will 
enable you to make the best choice, even if the subject 
matter is outside your area of expertise.
Understanding some behavioural tendencies can help here. 
For instance, when we weigh up decisions, there is a 
tendency to fall prey to present-bias. People generally 
choose what feels good in the here and now over the 
possibility of a better outcome at some future point. This 
can be a particular issue with pensions, as the impact of any 
decisions can be so far in the future.
So you need to play devil’s advocate. Ask yourself the 
difficult questions. ‘What happens if we do not make a 
decision on this?’
Carry out a ‘pre-mortem’ by asking: if we fast-forward 12 
months and everything has gone wrong – why was that?  
Thinking about a future where things have gone wrong 
helps us to identify the potential causes. Without this, 
people tend to err on the side of weighing up the ‘likelihood’ 
of things going wrong – which can be difficult to quantify or 
envisage.
Asking the right questions will enable you to challenge the 
assumptions you are presented with – and help you to make 
the right decisions.

Aon’s ‘10 questions to help trustees challenge their 
advisors’ covers the questions you should ask and the 
behavioural biases that can impede good choices. You 
can get a free copy at aon.com/trustee-effectivenessuk, 
or by emailing talktous@aon.com.
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“impracticable or inexpedient” 
to maintain their contributions.

“A power of amendment 
which prevented the employer 
from curtailing the right of 
existing members to continue to 
accrue benefits in circumstances 
where the employer was in 
financial difficulties and finding 
it difficult to fund the plan, 
makes far less sense than a 
construction which protects 
rights members have gained 
through past employment, but 
enables the employer to stop 
those benefits accruing in the 
future,” she said.

The majority of the 
Wedgwood companies became 
insolvent in 2009. The scheme’s 
‘last man standing’ rules, which 
held the last surviving company 
responsible for the whole 
scheme, pushed that company 
into insolvency in 2010.

The scheme has been in 
Pension Protection Fund 
assessment since 2010.

James Bingham, associate 
director at law firm Sackers, 
acted for the members in the 
case.

Bingham emphasised the 
importance of understanding 
the power of amendment when 
making benefit changes and 
ensuring “previous rules don’t 
give rise to any uncertainty” as 
to which method to use, he said.

Stephen Scholefield, partner 
at law firm Pinsent Masons, said 
that “a lot of the complexity 
went back to how the rules had 
been drafted”, and that this 
process merits far more 
attention than it currently gets.

“That’s always a bit of a 
thankless task that no one really 
wants to spend any money on, 
or spend much time on, because 
I think lots of trustees don’t 
really see it as adding much 
value to replace one set of legal 
documents that hardly anyone 
ever reads with another set,” he 
added.

High Court supports 
Wedgwood employers
Litigation
By Alex Warnakulasuriya

The High Court has ruled in 
favour of participating 
employers in the Wedgwood 
Group Pension Plan, who 
terminated their liability to 
contribute to the scheme in 
2006.

The case concerned whether 
notices served by the employers 
were effective to stop future 
accrual and break the final 
salary link.

The notices were served 
under Rule 62(a) of the 2001 
scheme rules, which permitted 
participating employers to cease 
contributions by submitting 
written notice to the trustee.

Rule 62(a) replaced Rule 48 
of the 1995 scheme rules, which 
allowed participating employers 
to stop contributing only if they 
found it “impracticable or 
inexpedient” to carry on 
participating in the scheme.

The rules also allowed 
employers to end contributions 
for only some members, instead 
of full withdrawal.

The key issue was whether 
the new rule had been validly 
introduced, in relation to the 
scope of the amendment power.

Employers and members 
should both be protected
Justice Reed ruled that a 
proviso in the scheme 
amendment rules barring any 
alteration that would “prejudice 
or adversely affect any pension 
or annuity then payable or the 
rights of any member” referred 
solely to accrued benefits, and 
not to any future benefits under 
the scheme.

The court supported the 
validity of Rule 62(a), with the 
proviso that it provided the 
additional protection previously 
provided by Rule 48. The result 
was that a notice could only be 
validly served if the employers 
would have found it 


