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Globally collected data continues to reflect a 

progressive increase in disputes, arbitrations, 

and litigation in the construction industry. 

Construction industry participants need to 

be fully prepared for adverse situations with 

counterparties as it is now a question of when, not 

if, a participant will end up in a claim, arbitration, 

or law suit regarding a construction project.

The impact of disputes is often under-estimated. 

In truth, they can be some of the most disruptive 

events that a business can be involved in and 

can inflict serious damage to a business’s cash-

flow, operations, and overall financial strength. 

Fortunately, there are tools available to off-set 

the impact of disputes, both in terms of the 

impact on operations and company finances. The 

following is a list of tools that could be helpful 

to your firm as you navigate the disruptions 

associated with disputes and litigation:

1. Litigation Funding
Litigation funding has been permitted in England 

& Wales since the mid-1960’s, however it was 

popularized in Australia in the mid 1990’s with a 

change in the law which allowed for third parties 

to fund insolvency litigation. Over time the 

laws have relaxed further, and litigation funding 

has been recognized as a legitimate means to 

achieving access to justice. This development 

ensured a broader variety of litigation could 

benefit from this. Litigation funding is now well 

established in the U.K., U.S.A., Australia and Asia. 

In short, litigation funding involves an equity firm 

investing in a dispute, usually a litigated dispute, in 

exchange for a return on successful completion of 

the dispute. “Funders” will pay the litigation costs 

needed to bring a case through trial, removing 

this burden from the party who is prosecuting the 

claim. They also provide a 3rd party evaluation of 

the strengths of the case, so the party can better 

assess the prospects of success. The benefit is 

therefore two-fold – reducing or eliminating the 

heavy costs of litigation and receiving a “clear 

eyes” assessment of the strength of the case. 

Litigation funding differs from a traditional loan 

in that the law firm or plaintiff is not indebted to 

the company providing the financing. Instead, 

the financing company is making an investment 

in the case, taking a profit if the case settled 

or is successful at trial. Funding is typically 

offered on a non-recourse basis, which means a 

funder will waive collection of their investment 

in the event the claim is unsuccessful.

Aon has strategic partnerships with the most 

respected global litigation funders and continues 

to develop the global market together. This 

is an excellent tool for clients wishing to 

pursue claims but who are concerned about 

the ability to fund expensive litigation.

2. After The Event Insurance (ATE)
ATE it utilized in several common law countries 

and those where a “loser pays” cost environment 

is extant. ATE is not a product that provides 

funding, but rather it insures the plaintiff 

against any adverse costs orders as well as the 

plaintiff’s own lawyer’s disbursements in the 

event that they are unsuccessful in their claim. 

The policy will respond if the client’s case is 

abandoned, discontinued or lost. A premium is 

only payable on conclusion of successful cases. 

Alongside the primary benefit of the financial 

protection and peace of mind for the client that 

ATE provides, it also improves a negotiating 

position by neutralizing a potential defense 

strategy of threatening adverse cost consequences 

to pressure plaintiffs to settle their claims.

ATE can be utilized for a variety of commercial 

litigation cases, including, but not limited 
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to, professional negligence, contractual 

disputes, debt recovery, employment disputes, 

intellectual property and estate contestation. 

3. Claims Support
The help of experienced claims preparation 

and advocacy services can be vital to securing 

a successful outcome. In most countries Aon’s 

Construction Services Group has a strong 

claims-advocacy team that is experienced 

managing a variety of insurance claims including 

property, casualty, professional, and surety 

claims. Aon also is developing relationships 

with third party firms to provide preferential 

pricing to clients for highly specialized claims 

services such as impact and delay analysis.

In the face of ever-increasing disputes, consideration 

should be given to the variety of risk mitigation 

and risk transfer tools available. Companies are 

recognizing the value of risk transfer in litigation 

and are assessing their financial exposure both 

with and without ATE in order to make an informed 

decision on risk. The ever-rising costs of litigation 

only serve to accentuate the financial effects of 

losing a case and ATE has shown itself to be a highly 

effective risk hedging tool in this respect. Insurance 

and litigation funding are being used together 

in a two-way cost shifting model for high value 

commercial litigation claims, with the third-party 

funder, as well as the plaintiff, keen to ensure that 

they are protected against any adverse costs liability.
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© Aon plc 2020. All rights reserved.
The information contained herein and the statements expressed are of a 
general nature and are not intended to address the circumstances of any 
particular individual or entity. Although we endeavor to provide accurate 
and timely information and use sources we consider reliable, there can be 
no guarantee that such information is accurate as of the date it is received 
or that it will continue to be accurate in the future. No one should act on 
such information without appropriate professional advice after a thorough 
examination of the particular situation. 

www.aon.com

GDM000000


